doctrine. 6 Although Avants is more faithful to the plain language of Cobb, the decision is problematic because it invites collusion among state and federal law enforcement during pretrial investigations, creating the potential for cooperating sovereigns to circumvent a defendant's Sixth Amendment right to counsel. Bird, on the other hand, at least implicitly recognizes this collusion problem. As a result, its holding better comports with the purpose and spirit of the Sixth Amendment. This Comment sides with Bird's outcome, but places the case on a firmer doctrinal foundation, arguing that the importation of dual sovereignty into Sixth Amendment doctrine runs counter to both the logic and the history of the post-incorporation Bill of Rights. Part I sets forth relevant Sixth Amendment doctrine and examines Cobb. Part II assesses Avants and Bird. Part III supplies a structural argument for Bird's result, and concludes.
The purpose of the Sixth Amendment right to counsel is "to protec [t] the unaided layman at critical confrontations with his expert adversary." 7 Defendants possess this right in the pretrial phase because, in the Court's view, the time between the defendant's arraignment and the beginning of his trial is "perhaps the most critical period of the proceedings., 8 The Sixth Amendment right to counsel is offense-specific and attaches only to the charged offense. 9 Once the defendant invokes his right, any statements "deliberately elicited" 10 by law enforcement regarding that offense may not be used as evidence at trial unless either (1) the defendant's counsel has agreed to the interrogation, or (2) the defendant waived his right to counsel. 11 But given the practical difficulties in obtaining a waiver, police are effectively unable to elicit statements from a represented defendant unless the defendant initiates the conversation. Because the right to counsel is offense-specific, the distinction between the charged offenses to which the right attaches and other uncharged 6. 287 F.3d 709 (8th Cir. 2002 ). 7. McNeil v. Wisconsin, 501 U.S. 171, 177 (1991 offenses is crucial. The Court recognized in Texas v. Cobb that "the definition of an 'offense' is not necessarily limited to the four corners of a charging instrument." ' 1 3 To determine just how far beyond the four corners courts were permitted to reach, the Supreme Court borrowed doctrine from another area of law where the definition of offense is crucial: double jeopardy. Specifically, Cobb imported the test of Blockburger v. United States, which states that a criminal act that violates two statutes will be considered two separate offenses when each violated statute "'requires proof of a fact which the other does not.' ' 14 Cobb chose this test because it saw "no constitutional difference between the meaning of the term 'offense' in the contexts of double jeopardy and of the right to counsel."' 5 This statement is, at the very least, an invitation for lower courts to import dual sovereignty into Sixth Amendment jurisprudence. 6 If there is truly "no difference" between the meanings of offense in the double jeopardy and right-to-counsel contexts, then it follows that dual sovereignty-an integral part of the double jeopardy definition of offense-should be part of the right-to-counsel definition of offense as well.
The theory of dual sovereignty is simple: "[A]n 'offense' is a transgression of a 'sovereign's' law; the states and the federal government are 'distinct sovereignties'; therefore, a single act violating federal and state laws constitutes two distinct offenses."' 7 Yet if federal and state charges for the same act are separate offenses for Sixth Amendment purposes, opportunities arise for cooperating sovereigns to undercut the right to counsel. First, federal officials acting in good faith could interrogate a defendant facing state charges without informing the defendant's lawyer, and could then provide those statements to the state prosecutor for use at trial-or use them in a federal prosecution for the same offense. 18 2°A vants was acquitted of the state murder charge, but because the murder was committed in a national forest, the crime fell within federal jurisdiction. Thirty years later, a federal grand jury indicted Avants for the murder. Before trial, Avants moved to suppress the statements he had made to the FBI agents in 1967, arguing that they were taken in violation of his Sixth Amendment right to counsel. The Southern District of Mississippi agreed and suppressed the statements. 2 ' But the Fifth Circuit reversed, finding that the evidence was admissible under Cobb because the state and federal murder charges were separate offenses, and the right to counsel had attached only to the state charge when Avants confessed. 22 The court explained, "[I]t seems rather clear that the Supreme Court would require us to apply double jeopardy principles in determining whether two offenses are the same in the Sixth Amendment context., 23 According to the Fifth Circuit, Cobb mandated this conclusion:
By concluding without limitation that the term "offense" has the same meaning under the Sixth Amendment as it does under the Double Jeopardy Clause, the Court effectively foreclosed any argument that the dual sovereignty doctrine does not inform the definition of "offense" under the Sixth Amendment. Stated differently, the Supreme Court has incorporated double jeopardy analysis, including the dual sovereignty doctrine, into its Sixth Amendment jurisprudence. 24 Two points about Avants are worth emphasizing. First, the case involved a single criminal act that, despite being a violation of both federal inadmissible evidence to the federal government for prosecution). There are limits to the degree of cooperation state and federal governments can undertake. See Bartkus v. Illinois, 359 U.S. 121, 123-24 (1959) (suggesting an exception to the dual sovereignty doctrine for "sham prosecutions"). But this exception is exceedingly narrow. See Braun, supra note 17, at 59-64. Principles of agency law also limit the permitted degree of cooperation. Imaged with the Permission of Yale Law Journal [Vol. 113: 1991 and state law, would constitute a single "offense" under the Blockburger test. The Fifth Circuit readily conceded this point, 2 5 yet because the murder violated the laws of two separate sovereigns, the court held that the single criminal act nevertheless constituted two separate offenses for Sixth Amendment purposes. 26 Second, nothing in the opinion suggests that the court was concerned about the relationship between the sovereignswhether they worked together, shared investigative resources, or consulted each other on prosecutorial decisions. In short, Cobb's statement equating "offense" in the right-to-counsel context with "offense" in the double jeopardy context carries practically the entire weight of the Fifth Circuit's decision.
In sharp contrast, Bird declined to import dual sovereignty into its Sixth Amendment analysis, and did so with little explanation. Instead, it assessed the two crimes at issue-violations of federal law and Native American tribal law-solely through the lens of Blockburger. Andrew Red Bird, a Native American, was arraigned on a rape charge in Rosebud Sioux Tribal Court in the fall of 2000. As guaranteed by the tribe's constitution, Red
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Bird was appointed counsel at his arraignment. Later that fall, tribal authorities informed the FBI of the rape charge, as rape is subject to concurrent federal jurisdiction when perpetuated by an "Indian in Indian Country.
An FBI agent and a tribal agent-both aware of the pending tribal charge as well as the fact that Red Bird was represented by counseltogether interrogated the defendant about the rape without permission from his attorney. Red Bird waived his Miranda rights and confessed. The following spring, a federal indictment charged Red Bird with four counts of aggravated sexual assault. 2 9 Had the Eighth Circuit applied Avants's interpretation of Cobb, it would have concluded that Red Bird's Sixth Amendment right had not been violated with respect to the federal charge. 30 Native American tribes and the federal government are separate sovereigns for double jeopardy purposes, 3 1 and the federal indictment had not yet been filed when Red Bird confessed to the FBI agent. Yet Bird held that the defendant's right to counsel attached to both the federal and tribal charges, and therefore affirmed the When constitutional rights have been threatened in the past, the Supreme Court has discarded the dual sovereignty doctrine: In the contexts of unreasonable searches and seizures and the privilege against self-incrimination, the Court has recognized that a constitutional right should not be circumvented simply because a crime violated the laws of separate sovereigns. 36 This same reasoning should apply to the Sixth Amendment right to counsel.
Yet the Supreme Court has painted lower courts into a doctrinal corner with its coarse reasoning in Cobb. First, if courts take seriously the idea that "offense" in the right-to-counsel context is equivalent to "offense" in the double jeopardy context, then the dual sovereignty doctrine-alive and well in double jeopardy jurisprudence-must apply with equal force to the right to counsel. Second, if the right to counsel is truly offense-specific, then federal, state, and tribal governments can do in tandem what none could do alone: deliberately elicit incriminating statements from the accused without the knowledge or presence of an attorney, and use those statements against the accused at a trial on the very matter for which the defendant is represented. This is the harsh result of Avants. Bird rejects this outcome by refusing to apply dual sovereignty to the right to counsel, but does so with minimal explanation. The remainder of this Comment attempts to supply a 32. Bird, 287 F.3d at 714-16. 33 . Id. at 715 (internal quotation marks omitted). 34. Id. 35. Id. The court also mentioned that "tribal sovereignty is 'unique and limited' in character." Id. (quoting Wheeler, 435 U.S. at 323). To the extent that this factor would suggest that Native American tribes are not fully "sovereign" in their own right, and thus not susceptible to dual sovereignty analysis in the Sixth Amendment context, such a factor might provide a weak independent justification for the Eighth Circuit's ruling in Bird. This Comment's goal is somewhat more ambitious-to elaborate a doctrinal foundation for repudiating the dual sovereignty doctrine across all permutations of the Sixth Amendment right to counsel.
36 more robust doctrinal account by examining the Court's response to the impact of dual sovereignty on unreasonable searches and seizures and the privilege against self-incrimination.
Before the Fourth Amendment was incorporated against the states, evidence seized unreasonably by state officials could be used at federal trial and vice versa; this was known as the "silver platter doctrine.,, 37 This result was justified by the fact that the Fourth Amendment exclusionary rule applied only to the federal government. 38 The state government-a separate sovereign-was not bound by the Bill of Rights. 39 But after incorporation, retaining the dual sovereignty principle made little sense because it enabled the two sovereigns to do collectively what the Constitution prohibited either from doing alone: collect and then use at trial unreasonably seized evidence. Elkins v. United States addressed this problem by abandoning the dual sovereignty approach to unreasonable searches and seizures. 40 The Elkins Court believed that its holding would eliminate "inducement to subterfuge and evasion with respect to federal-state cooperation in criminal investigation. Instead, forthright cooperation under constitutional standards [would] be promoted and fostered., 4 2 After incorporation, a state could no longer compel incriminating testimony without a grant of immunity. However, dual sovereignty permitted the federal government to use that stateimmunized testimony against the defendant in a federal trial for the same crime. Because this practice would frustrate the "policies and purposes" of the Fifth Amendment privilege, the Court discarded the dual sovereignty theory. n3 The Court found that there was "no continuing legal vitality to, or historical justification for, the rule that one jurisdiction... may compel a witness to give testimony which could be used to convict him of a crime in another jurisdiction."" Many of the same reasons that prompted the Supreme Court to abandon dual sovereignty in these Fourth and Fifth Amendment contexts apply with equal force in the Sixth Amendment context. Acting alone, neither the 37. Elkins v. United States, 364 U. S. 206, 208 (1960 
